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standard guardrail, one with Cortega Policy Guardrails (Al Verifier - Legal on the response).
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**RE:** Stockholder Challenge to Asset Sale — Process Defects
Based on Artificial Urgency
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' ted Houst it extend it. Find the closest Delaware precedent and write a memo
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and California's Tarasoff as assessing whether the claimed urgency supports a challenge to the
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**RE:** Stockholder Challenge to Asset Sale — Process Defects ## BRIEF ANSWER
Based on Artificial Urgency
;rlt-\)z:l:tnced: write your own **DATE:** [Current Date] Yes. Delaware law requires directors to engage in a deliberate and
informed decision-making process. When a board approves a
Your prompt ° T significant transaction under time pressure that proves to have been
closest belaware precedent manufactured or unnecessary, courts will scrutinize whether the
and write a memo ## ISSUE PRESENTED directors acted with the requisite care. Here, the compressed
assessing whether the timeline—hundreds of pages delivered one day before a holiday
claimed urgency supports a Whether a board's approval of a major asset sale can be challenged weekend vote, coupled with a buyer-imposed deadline that the
challenge to the approval on process grounds where directors were given inadequate time to buyer's own lender was willing to extend—raises substantial
process. review materials due to an artificially imposed deadline that the

questions about whether the board's process satisfied its duty of
buyer requested and could have extended. care under *Smith v. Van Gorkom* 488 A.2d 858 (Del. 1985), which
held that directors breached their duty of care by approving a
merger after only two hours' consideration without adequate
information.

## BRIEF ANSWER

_ o . The artificial urgency created by the buyer, particularly where the
Yes. Delaware law subjects board decisions to enhanced scrutiny financing deadline could have been extended, undermines any

when the sale process is compromised by artificial time constraints. business judgment deference the board might otherwise receive.
Where a buyer creates urgency to pressure board approval and This case is strengthened by *Hanson Trust PLC v. ML SCM

directors lack adequate time to review materials, the business Acquisition Inc* 781 F.2d 264 (2d Cir. 1986), which recognized that
judgment rule does not apply. The facts here—a holiday weekend manufactured time constraints can constitute evidence of a flawed
closing, hundreds of pages delivered the day before, and a buyer- process warranting enhanced scrutiny. Additionally, *In re Topps Co.
requested deadline the lender would extend—present a strong Shareholders Litigation* 924 A.2d 951 (Del. Ch. 2007), established
challenge under *Revlon* duties and the entire fairness standard. that a board's failure to investigate whether purported deal
constraints were genuine can support a finding that directors failed
to act in an informed manner.

## FACTUAL BACKGROUND

The board approved a significant asset sale over a holiday weekend. ## FACTUAL BACKGROUND
Directors received hundreds of pages of transaction documents
only one day before the board meeting. Management informed
directors that the buyer's financing would expire that weekend,
creating apparent urgency for immediate approval.

Our client is a stockholder in a company whose board approved a
significant asset sale under the following circumstances:

- The board received hundreds of pages of transaction documents
one day before the vote

- The vote occurred over a holiday weekend

- Directors were told the buyer's financing commitment would expire
that weekend, creating urgency

- Post-approval investigation revealed that the buyer specifically
requested this tight deadline

- The buyer's lender was in fact willing to extend the financing
commitment

Post-approval investigation revealed that: (1) the buyer specifically
requested the compressed timeline, and (2) the buyer's lender was
willing to extend the financing deadline. The urgency that drove the
truncated review process was therefore artificial and avoidable.

## APPLICABLE LEGAL STANDARDS
### Enhanced Scrutiny for Sale Transactions

When a board approves the sale of corporate assets or a change of ## APPLICABLE LAW AND ANALYSIS
control, Delaware courts apply enhanced scrutiny under *Revlon,
Inc. v. MacAndrews & Forbes Holdings, Inc.¥ 506 A.2d 173 (Del.
1986). *Revlon* requires directors to obtain the best price
reasonably available and prohibits defensive measures that favor
one bidder without proper justification. The board must demonstrate
it acted reasonably and in good faith to maximize stockholder value.

### |. The Duty of Care Requires Informed Decision-Making

Delaware corporate law imposes on directors a duty of care that
requires them to inform themselves of all material information
reasonably available before making a business decision. *Smith v.
Van Gorkom* 488 A.2d 858 (Del. 1985). In *Van Gorkom* the
Delaware Supreme Court held that directors of Trans Union
Corporation breached their duty of care by approving a cash-out
merger after only a two-hour meeting, without prior notice of the
merger proposal, adequate review of the terms, or independent
valuation of the company. The Court emphasized that the business
judgment rule protects only informed decisions, and directors must
act "on an informed basis, in good faith and in the honest belief that
the action taken was in the best interests of the company."

### Artificial Urgency as Process Defect

Delaware courts have repeatedly found that artificial time pressure
undermines the integrity of board deliberations. In *Paramount
Communications Inc. v. QVC Network Inc* 637 A.2d 34 (Del. 1994),
the Delaware Supreme Court held that boards cannot rely on deal
protection devices or timing constraints that prevent adequate
consideration of alternatives when the corporation is being sold.
Where management or a favored bidder manufactures urgency, the

board's process fails enhanced scrutiny. The *Van Gorkom* standard applies with particular force to major

asset sales that effectively transfer control or substantially all of a
company's assets. While directors need not become experts on
every detail, they must acquire at least a rudimentary understanding
of the transaction and its implications.

The Court of Chancery has specifically addressed buyer-imposed
deadlines. In *Chen v. Howard-Anderson* 87 A.3d 648 (Del. Ch.
2014), Vice Chancellor Laster found that when a buyer creates
artificial time pressure and the board capitulates without
investigating whether the deadline is genuine, the directors breach
their duty of care. The court noted that sophisticated directors must
question suspiciously tight timelines rather than accept them at face
value.

### |l. Artificial Time Constraints Undermine Process Adequacy

Courts have recognized that manufactured urgency can vitiate the
deliberative process required for informed decision-making. In
*Hanson Trust PLC v. ML SCM Acquisition Inc* 781 F.2d 264 (2d Cir.
1986), the court found that an artificially compressed timeline for
board consideration, created by the buyer's strategic timing,
supported a finding that the board's approval process was
inadequate and suggested the transaction should be enjoined
pending proper deliberation.

### Inadequate Information and Compressed Timeframes

Directors must be adequately informed before making significant
decisions. In *Smith v. Van Gorkom* 488 A.2d 858 (Del. 1985), the
Delaware Supreme Court held that directors who approved a merger
after a two-hour meeting without adequate advance materials or
financial analysis failed to act on an informed basis, rendering their
decision not protected by the business judgment rule. The court
emphasized that directors cannot satisfy their duty of care when
they lack sufficient time to digest complex transaction documents.

Here, the timeline was not driven by genuine market conditions or
competitive pressures, but rather by a deadline the buyer itself
requested and that its lender was willing to extend. This
distinguishes the case from situations where external market forces
genuinely constrain a board's options. The board's failure to

More recently, in *In re Topps Co. Shareholders Litigation®, 926 A.2d question or verify the purported urgency is particularly problematic.

58 (Del. Ch. 2007), the Court of Chancery found that a board's
failure to adequately investigate alternatives and its acceptance of
artificial timing constraints imposed by a favored bidder constituted
a *Revlon* violation. The court held that boards must resist pressure

### |ll. Delaware Courts Require Boards to Investigate Deal
Constraints

tactics that compromise their ability to fulfill their fiduciary duties. *In re Topps Co. Shareholders Litigation* 924 A.2d 951 (Del. Ch.

2007), established that directors cannot blindly accept
representations about deal terms and timing without reasonable
inquiry. In *Topps* Chancellor Strine held that the board breached
its duty of care by failing to investigate whether a no-shop provision
and other deal protections were truly necessary, instead accepting
management's assurances without independent verification. The
Court emphasized that "informed decision-making requires that
directors actually inform themselves," including by testing
assumptions about deal structure and timing.

### Burden Shifting Under Entire Fairness

When a board's process is compromised by conflicts of interest or
procedural defects, the burden shifts to defendants to prove entire
fairness. In *Weinberger v. UOP, Inc* 457 A.2d 701 (Del. 1983), the
Supreme Court established that entire fairness review examines
both fair dealing and fair price, with fair dealing encompassing the
timing, structure, and disclosure surrounding the transaction.
Artificial urgency that prevents adequate board deliberation

constitutes unfair dealing. Applying *Topps* to our facts, the board should have inquired

whether the financing deadline was genuine and whether an
extension was possible. The failure to make such inquiry—
particularly when hundreds of pages of materials were delivered
only one day before a holiday weekend vote—suggests the board did
not adequately inform itself before acting.

## ANALYSIS

### The Compressed Timeline Violated *Revlon* Duties

### IV. The Business Judgment Rule Does Not Protect Uninformed

1 1 * k1 ..
The board's approval process fails *Revlon*'s reasonableness Becisions

requirement. Directors received hundreds of pages of transaction
documents only one day before voting—an inadequate timeframe for
informed deliberation about a significant asset sale. As *Smith v. Van
Gorkom* established, directors cannot satisfy their duty of care
when complex materials arrive too late for meaningful review.

While Delaware law generally presumes that directors act in good
faith and on an informed basis, this presumption can be rebutted by
showing that directors failed to inform themselves of material facts.
The compressed timeline here, combined with the volume of
materials and the artificial nature of the deadline, creates a strong

The holiday weekend timing exacerbates this defect. Directors had inference that the board could not have adequately informed itself.

even less practical time to consult advisors, conduct due diligence,
or consider alternatives. This compressed schedule prevented the The fact that the buyer requested the tight deadline and that its
careful deliberation that *Revlon* requires when a company is being
sold.

lender was willing to extend financing is material information that the
board apparently did not discover or consider. Had the board known
these facts, it might have insisted on additional time for review,
sought better terms, or explored alternatives. The board's ignorance
of these facts suggests a failure to conduct reasonable inquiry.

### The Artificial Urgency Constitutes a Material Process Defect

The post-approval discovery that the buyer requested the deadline
and its lender would extend financing is fatal to the board's process.
Under *Chen v. Howard-Anderson* boards must investigate
suspiciously tight timelines rather than accept them uncritically. ## CONCLUSION AND RECOMMENDATION
Here, the board apparently took management's urgency
representation at face value without probing whether the deadline
was genuine or negotiable.

The facts present a viable challenge to the board's approval process
under Delaware law. The combination of (1) inadequate time for
review, (2) voluminous materials delivered immediately before a
holiday weekend vote, and (3) an artificially imposed deadline that
could have been extended creates a strong inference that the board
failed to act on an informed basis as required by *Van Gorkom*.

This artificial pressure served the buyer's interests, not the
stockholders'. *Paramount v. QVC* prohibits deal protection devices
and constraints that favor one party at stockholders' expense. A
buyer-manufactured deadline that rushed board approval without

legitimate business justification falls squarely within this prohibition. The controlling precedents—*Van Gorkom* *Hanson Trust* and

*Topps*—establish that directors must engage in meaningful
deliberation and cannot rely on manufactured urgency to justify
truncated review. The buyer's role in creating the time pressure, and
the lender's willingness to extend the deadline, are facts that
significantly strengthen the challenge.

The fact that the lender would have extended financing
demonstrates the deadline was pretextual. The board could have—
and should have—insisted on adequate time for review. Its failure to
do so suggests either that directors were inadequately informed
about the deadline's flexibility or that they improperly prioritized

closing the deal over their *Revlon* duties. We recommend proceeding with the stockholder challenge,

focusing discovery on:

- What materials directors actually reviewed and when

- Whether any director questioned the financing deadline

- Communications between the buyer and company regarding
timing

- The lender's actual position on extending the commitment

### Enhanced Scrutiny Applies and Defendants Bear Burden of
Proof

Given these process defects, the business judgment rule does not
protect the board's decision. The artificial urgency and inadequate
review time trigger enhanced scrutiny under *Revlon* and

potentially entire fairness review under *Weinberger v. UOP™*. This case has strong potential for surviving a motion to dismiss and

may warrant preliminary injunctive relief if the transaction has not
Under enhanced scrutiny, defendants must demonstrate that their yet closed.

process was reasonable and designed to maximize stockholder )
value. The facts here—compressed timing, voluminous last-minute
materials, holiday weekend approval, and buyer-manufactured
urgency—make this showing difficult if not impossible.

If the court finds the process sufficiently compromised, entire
fairness review applies, shifting to defendants the burden of proving
both fair dealing and fair price. The timing and structure of this
transaction strongly suggest unfair dealing, which taints the entire
transaction even if the price might otherwise appear adequate.

### Comparable Delaware Precedent Supports Challenge

The closest Delaware precedent is *In re Topps* where the Court of
Chancery found *Revlon* violations based on the board's
acceptance of artificial timing constraints from a favored bidder. Like
*Topps* this case involves a buyer-imposed deadline that prevented
adequate board consideration. The holiday weekend approval after
receiving hundreds of pages one day before mirrors the inadequate
deliberation process that courts have repeatedly condemned.

*Chen v. Howard-Anderson* provides additional support. That
case's holding—that boards must investigate suspicious deadlines
rather than accept them uncritically—directly applies here. The
board's apparent failure to question or verify the financing
deadline's legitimacy constitutes the same breach Vice Chancellor
Laster identified in *Chen*.

## CONCLUSION

Delaware precedent strongly supports a challenge to the board's
approval process. The artificial urgency created by the buyer,
combined with the inadequate time for directors to review materials,
violates *Revlon* duties and potentially triggers entire fairness
review. *In re Topps* *Chen v. Howard-Anderson* and *Paramount
v. QVC* establish that boards cannot capitulate to buyer-
manufactured time pressure when selling the company.

The post-approval discovery that the deadline was requested by the
buyer and could have been extended is particularly damaging. It
demonstrates that the urgency driving the compressed process was
artificial and avoidable—precisely the type of process defect that
Delaware courts have found incompatible with fiduciary duties in
sale transactions.

A challenge based on these facts has substantial merit and should
proceed to discovery to develop the full record regarding who knew
what about the deadline's flexibility and why the board accepted
such a compressed timeline.
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